LS

BEFORE THE TENNESSEE REGULATORY AUTﬂ,QRI’in” “')" 7.
NASHVILLE, TENNESSEE g ’“0\‘41
0(/’\ /\/.;, S
IN RE: Petition of King's Chapel Capacity, ) Docket No. 04-00335 /f(\ ?",-(_,)
LLC for Certificate of Convenience and ) 7 y: S
Necessity to Serve an Area in Williamson, ) 00/,
County, Tennessee Known as Ashby Community ) 7

RESPONSE TO PETITIONER'’S FIRST SET OF DISCOVERY REQUESTS

REQUESTS FOR ADMISSIONS

a. Admit or Deny that the wastewater facility identified in KCC’s Petition for a
(“CCN”) is adequate for the purposes, service and needs of the community identified in KCC’s

Petition for a CCN.

RESPONSE: TWS admits that the wastewater facility it owns, which is also the facility
“identified in KCC’s Petition,” is adequate, or will be adequate upon
completion, to serve the needs of the community identified in the Petition.

b. Admit or Deny that Tennessee Wastewater Systems, Inc. (“TWS”), together with

ON Site Capacity Development Company, (“OCDC”) asserts a contract for the construction,
inspection, repair and maintenance of the wastewater plant identified and attached by TWS (to

the Petition to Intervene) to these proceedings.

RESPONSE: TWS does not understand this question. TWS admits that it is a party to a
contract regarding the construction and operation of the facilities
described above. The language of the contract, which TWS has filed with

the TRA, speaks for itself.
c. Admit or Deny that the wastewater plant identified in KCC’s petition for a CCN

was build in strict compliance with the SOP granted in this matter by TDEC.

RESPONSE: Admit. See response to “a.” above regarding the “plant identified” in the

petition.
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d. Admit or Deny that the process and/or desi gn of the wastewater plant which is the
subject of this matter is substantially the same as commonly used within the industry.

RESPONSE: Deny.

PETITIONER’S FIRST SET OF DATA REQUESTS

1. Please provide the name and business address for each individual who prepared or
assisted in preparing the answers to these data requests.

RESPONSE: Charles Pickney, Tennessee Wastewater, 7638 River Road Pike,
Nashville, TN 37209

Robert Pickney, Tennessee Wastewater, 7638 River Road Pike,
Nashville, TN 37209

Henry M. Walker, Boult Cummings Conners Berry, PLC, 1600 Division
Street, Suite 700, P.O. Box 340025, Nashville, TN 37203

Anne Martin, Bone McAllester Norton PLLC, 511 Union Street, Suite
1600, Nashville City Center, Nashville, TN 37219

2. For Tennessee Wastewater Systems, (“TWS”) and any and all of its affiliated

entities or individuals, please provide the following.

a. all current and previously used trade names;
b. type of business organization or structure;
c. the names of all individuals and/or entities with an ownership interest and

the nature and extent of the ownership interest; and

d. a description of the services or products offered by each such entity.
RESPONSE: Tennessee Wastewater Systems, Inc.
Previous name: On-Site Systems, Inc.
1011978 v1 -2-
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Type of business:

Owners:

Services:

Corporation

Charles Pickney, Robert Pickney, William
Pickney, Thomas Pickney, each with 25%
interest

Public utility

On-Site Capacity Development Company

Type of business: -

Owners::

Services:

Pickney Brothers, Inc.

Type of business:

Owners:

Services:

No previously used trade names
Tennessee general partnership

Charles Pickney, Robert Pickney, William
Pickney, Thomas Pickney, each with 25%
interest

Develop and finance opportunities for TWS
to provide wastewater treatment systems in
Tennessee within the areas for which it is an
approved TRA service provider

No previously used trade names
Corporation

Charles Pickney, Robert Pickney, William
Pickney, Thomas Pickney, each with 25%
interest.

General contractor licensed by the State of
Tennessee

Effluent Collection Supply LLC

Type of business:

Owners:

Services:

No previously used trade names
Limited liability company

Charles Pickney, Robert Pickney, William
Pickney, Thomas Pickney, each with 25%
interest.

Distributes Orenco products for on-site
sewer systems in Tennessee



Jarrett Concrete Products & Supply. Inc.

No previously used trade names
Type of business: Corporation

Owners: Thomas Jarrett family owns 50% and
Pickney Brothers owns 50%

Services: Provides water tight tanks for on-site sewer
systems
3. Please identify and describe the specific geographic boundaries of each service

area for which TWS presently holds a certificate of public convenience and necessity (“CCN”) to
provide wastewater treatment services in Williamson County, Tennessee.

RESPONSE: See attached maps.

4. If TWS currently holds a CCN for the area in Williamson County in which King’s
Chapel Subdivision is located, please identify the basis for any right, privilege, or obligation that
TWS asserts in regard to providing wastewater treatment services to King’s Chapel Subdivision.

RESPONSE: See T.C.A. § 65-4-201 through 203. By statute and case law, TWS
is the only entity legally authorized to construct or operate the
facilities described in response to the First Request for Admission.
By law, TWS is obligated to provide service to any customer
within its service area where it is reasonable and feasible to do so.
No other entity has the right to construct or operate facilities within
that service area without a certificate from the TRA. The TRA may
not issue such a certificate unless it first finds that TWS is
unwilling or unable to provide the requested service. TWS is both
willing and able to provide that service under the terms and
conditions of its contract.

1011978 v1 -4-
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5. Please provide a detailed itemization of any and all investments made by TWS in

its wastewater treatment service areas located in Williamson County, Tennessee.

RESPONSE: As this party understands this interrogatory, it has no investments in
wastewater treatment service areas located in Williamson County;,
Tennessee because as a matter of operational principle, TWS does not
invest capital to construct wastewater treatment systems.

6. Please identify and describe the types of wastewater treatment systems and/or
facilities owned, maintained, or operated by TWS in Williamson County, and for each type of

system, explain its location and how it operates.

RESPONSE: This party objects to this interrogatory as irrelevant, unrelated to the
claims or defenses in this action, and not reasonably calculated to lead to
the discovery of admissible evidence.

7. Has TWS received any requests to provide wastewater treatment services to the
King’s Chapel Subdivision? If so, please describe each specific request in detail including but
not limited to the date, subject matter, and identity of the person making the request.

RESPONSE: As TWS understands this Interrogatory, and that the same subdivision
now known as “King’s Chapel Subdivision” was previously known as
Meadowbrook, the response is yes. TWS has been requested by the
developers of that subdivision to provide wastewater treatment services.

The request is memorialized in the contract described in the Second
Request for Admission.

8. If your answer to the preceding question is anything other than an unqualified
“no,” please describe, without limitation, the response by TWS to any and all such requests

including but not limited to any and all terms and conditions required by TWS to provide such
service.
RESPONSE: As TWS understands this Interrogatory, and that the same subdivision
now known as “King’s Chapel Subdivision” was previously known as

1011978 vi1 -5-
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Meadowbrook, the response is that the developers requested TWS to agree
to construct and operate a wastewater system. The terms of that
agreement are set forth in the contract previously described.

9. For any and all wastewater treatment systems owned and/or operated by TWS in
the state of Tennessee, please provide a detailed description of all services provided by TWS
during the construction of such systems. If compensation for these services was charged by
TWS, please provide all amounts and describe the basis for calculating the compensation

RESPONSE: This party objects to this interrogatory as irrelevant, unrelated to the

claims or defenses in this action, and not reasonably calculated to lead to
the discovery of admissible evidence.

10. If TWS contends that King’s Chapel Capacity, LLC should not be granted a CCN
to provide wastewater treatment services to King’s Chapel Subdivision, please explain in detail
the basis for this contention including, without limitation, all facts and circumstances which

serve as the basis for this contention.

RESPONSE: King’s Chapel Capacity should not be granted the requested certificate
because King’s Chapel have not complied with the statutory criteria set
forth in T.C.A. § 65-4-201 through 203. TWS already has a certificate to
serve the area which King’s Chapel requests to serve. TWS stands ready
to provide service as soon as the developers who requested the service
fulfill their contractual obligations.

PETITIONER’S FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

1. Produce any and all contracts or memoranda of understandings by and between
TWS or its affiliates, agents, entities, and individuals, development companies or local
governmental agencies pertaining to the following subdivisions

a. Saddle Springs

1011978 v1 -6-
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b. Watkins Creek (Lewis Gardens)
C. Clay Estates
d. Tom Moon’s subdivision
RESPONSE: This party objects to this production request as irrelevant, unrelated to the

claims or defenses in this action, and not reasonably calculated to lead to
the discovery of admissible evidence.

2. Produce any and all documents, correspondence, memoranda, agreements, and/or
any other written or oral documentation prepared by TWS, or its affiliated entities, in
conjunction with the construction, operation, and/or maintenance of a wastewater treatment
system/facility at the King’s Chapel Subdivision

RESPONSE: As TWS understands this Interrogatory, and that the same subdivision

now known as “King’s Chapel Subdivision” was previously known as
Meadowbrook. Given that understanding, TWS has attached responsive

documents.
Respectfully submitted,
‘ BOULT, CUMMINGS, CONNERS & BERRY, PLC

By: )ﬂ LA LJ alf e~
Hénry M. Yalker (No. 000272) K&
1600 Division Street, Suite 700
P.O. Box 340025
Nashville, Tennessee 37203
(615) 252-2363
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing is being forwarded via U.S. mail,
postage prepaid, to:

Richard Militana
Militana & Militana
5845 Old Highway 96
Franklin, TN 37064

Charles B. Welch, Jr.

Farris, Mathews, Branan, Bobango, Hellen & Dunlap, PLC
Historic Castner-Knott Building

618 Church Street, Suite 300

Nashville, TN 37219

b
on this the Ig day OMW\ 2004.

kaQw

He\nry M. W’Jilker

1011978 vl -8-
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ONSITE CAPACITY DEVELOPMENT

COMAPNY

Pay Reguest — Decembex 10, 2003

. Pegeent Complete ua of 12/10/03
Ttern Descriplion Unit % Compl. Total Comp W Date
Site Prep | 5 50 s30000 $ 27,000
Sund Filier-Coritro] Systetu LS 65 745,000 484,250
Drip Dispozal System %0 110,250 99,225
Final Grading/Clean-up | & 0 35,000 0
Totl §920,250 610,475

Total Complete in Date: $610,475

As per Contract - $250,000 Currenity Dua
Remxindcer due wheu lots e closed

Robert J. Pickney P.E

7658 River Rosd Pilic Nashville TN 37209-5733
(615) 156-T194 Fux (615) 3S6-T295

TNWaste-POWeu 00001



(I

SEWER CONTRACT FOR MEADOWBROOK SUBDIVISION

This AGREEMENT made and entered into this 3rd day of November 2003, by and
between Onsite Systems, Inc., hereinafter referred to as “Utility”, Onsite Capacity
Development Company hereinafter referred to as contractor, and J Powell Development

LLC, hereinafter referred to as “Developer”.
WITNESSETH

For and in consideration of the construction costs hereinafter mentioned and the mutual
promises of the parties hereinafter contained, particularly that Developer will be
responsible for construction of collection system upstream of the pump station, the
Contractor will be responsible for the design, and construction of collection system, pump
station, force main from pump station to treatment system, the recirculating gravel filter
and drip irrigation disposal systeny, the Utility will be responsible for repair, maintenance
and replacement of said sewers herein provided for, and to maintain the total system as
required by the Tennessee Department of Environment and Conservation, Water Poliution
Division and the Tennessee Regulatory Authority; the developer to pay for cost of
construction and other cost as specified berein, and other good and valuable
considerations, the receipt of all which is acknowledged, the parties hereto have entered

into the following agreement:

The developer is to install collection system, etc. in accordance with drawings, plans, and
specification as shown on the plat of subdivision which is attached hereto, and the plans
and specification as approved by the Utility’s engineers, the State of Tennessee and the
Williamson County Planning Commission which said plans and specifications are attached
hereto and made a part of this contract.

The contractor is to perform all of the necessary work for the design and installation of
treatment and disposal systems, completely install the same at no cost whatsoever to the
Utility, all in accordance with plans and specifications hereinabove referred to, and for that
purpose has entered into a contract for completion of this work.

All construction begun, continued and completed hereunder shall be subject to the
supervision and approval of the Utility’s engineers and representatives who shall have a
continuous right of inspection throughout the progress of the work. No pipe, fittings, or
connection shall be covered until inspected and approved by the Utility. It is specifically
understood and agreed that all installation costs, for said installation of the sewer
collection system main lines, filter system and drip jrrigation system will be paid for by the
Developer. The homebuilder will pay for the cost of installing the tanks, pumps and
associated equipment at each house. _
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In the event of a change in the drawings or plat of the subdivision by agreement of the

parties, prior t0 the actual instaltation of the facilities provided for in the plans and

specifications, then such change shall be deemed incorporated in this confract, 2s though

‘ atim herein, and a copy of said changed plans shall be attached to this contract
and made a part hereof. Ttis further understood that such changed plans, if any, may be

Jooked to for a total description of the properties conveyed to the Utility by the

Developer.

The Developer further agrees:
That the Developer will immediately repair at its OwWn cost and expense all breaks, leaks or

defects of any type whatsoever arising in the collection system from any cause whatsoever
occurring within one (1) year from the date of acceptance by “Utility” of said lines, mains,
valves, fittings, etc., which are constructed by Developer.

The developer will pay & $550,000 for the construction of the sand filter, drip irrigation

stem as copstruction progresses. Payments will be made on monthly basis no later than
5 days after bank has finded to developer that portion of completed work. Developer will
pay an additional $3366 per lot, when lot is sold to end user (homeowner) for all lots
located in the property owned by Hang Rock, LLC and Arrington Meadows LLC.

Developer will be responsible for posting all performance bonds and cost relating t0 such
bonds, required by Williamson County concerning Meadowbrook Wastewater System.

The developer as a part of his construction contract shall install Service connections for all

service sewers to the property fine of each lot in said subdivision.

Upon the completion of the instaliations contracted for herein, the Developer and
contractor hereby represents and warrants that no liens or encumbrances shall remain for
the installation of said work and that Utility will be held harmiess for any claims arising

from the construction of said system.

‘ The Utility has contracted with Jarrett Concrete Products and Supply (Hereinafter J arrett)
of Ashland City (792-9332) and Effiuent Collection Supply of Smyrna- 793-1291
(Hereinafter ECS) to supply most of the materials for the septic tank installation.

Jarrett will supply all Septic Tanks required for each lot. All houses six bedrooms Of less
will require a 1500-gallon tank with a four-inch Orenco gravity filter. Larger house will
be considered on a case by case basis. The price for 1500-gallon tanks delivered and set
will be $850 each. Prices for tanks are guaranteed not to increase more than 5% per year.
ECS or Jarrett may supply Effluent filters, risers and fids. ECS prices are as follows:
Four-inch gravity filters -$68.00
747 - DIA x 24 tall niser — $59.00

24” - DIA Lid — $52.72

2
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If pumps and controls are needed, they will be supplied at the usual contractor price.
Sales tax not included in above prices.

By the execution of this agreement, the Developer hereby represents and warrants that

said sewerage system will be installed in accordance with the foregoing provisions and the
plans and specifications, and that written easements will be provided five feet (57) In width
on each side of the center line of all sewers installed hereunder other than sewers installed

along the public right-of -way.

IN WITNESS WHEROF, the parties hereto have entered into this agreement as of the day

and d? above written.
By: Sl Date:_/2-3~03

Onsite Systges, Inc

In
Robert Pickney, Vice President
. 7 72% Date: 7/~ 5~ 03

De)'éloper -
By o~ Date:/? ~3-03

Onsite C4dacity DégrSlopment Company
Robert Pickney — Managing Partner
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BONE McALLESTER NORTON nic

www.honelaw.com

Sharon O Jacobs
(615) 238 6306 Darect Line
(615) 238 6302 Fax Lme

sjacobs@bonelaw com

October 21, 2004

VIA FACSIMILE AND US. MAIL

Paul Davis, Director
Tennessee Department of Environment and Conservation

Division of Water Pollution Control
401 Church Street,

Lé&C Tower, 6% Floor

Nashville, TN 37243-1534

Edward M. Polk, Jr., P.E.

Manager, Permit Section

Division of Water Pollution Control
401 Church Street

L&C Tower, 6% Floor

Nashville, TN 37243-1534

RE: NPDES Permit Tracking No. SOP-03032

Dear Gentlemen,

This letter is to officially inform you by and through counsel that On-site Systems, Inc.
has filed an official corporate name change with the Tennessee Secretary of State’s office. See
attachment confirming the name change. The new name of the corporation is Tennessee
Wastewater Systems, Inc. Please be aware the name of the company is the only thing that has

changed with regard to the corporation.

This letter is not a request for a transfer to another “person by the permittee” as provided
1n the permit and statute. This letter is to put the Department on official notice of a corporate
name change. Please make the appropriate changes to your files If a new permit cover sheet 1s
necessary please feel free to mail that directly to our clients Robert J. Pickney, P.E., Charles
Pickney, Tennessee Wastewater Systems, Inc., 7638 River Road Pike, Nashville, Tennessee

37209.
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Paul Davis, Director
Edward M. Polk, Jr., P.E.
October 21, 2004

Page?2

As always 1f you have any questions, please do no hesitate to call me.

Sincerely,

Sharon 0 Jacobs

Attachments
cc: Charles Pickney
Ken Larish, Esq.
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T Core LA RPN For OMice Use Only
S ARTICLES OF AMENDMENT
B:pnrﬂnmm pf Btete TO THE CHARTER
Corporzte Fihings (For-Profit)

312 Eighth Avenue North

6% Fioor, William R Snodgrass Tower
Naghwlle, TN 37243
CORPORATE CONTROL NUMBER (IF KNOWN) O 2l 3FSY 5¢ :‘”/L Lipy
I(F] 4 R TRAEL

PURSUANT TO THE PROVISIONS OF SECTION 48-20-106 OF THE TENNESSEE BUSINESS TATE

CORPORATION ACT. THE UNDERSIGNED CORPORATION ADOPTS THE FOLLOWING AR-
TICLES OF AMENDMENT TO [TS CHARTER.

1 PLEASE INSERT THE NAME OF THE CORPORATION AS IT APPEARS OF RECORD-
ON-SITE. DYSTEMS ENC.
IF CHANGING THE NAME, INSERT THE NEW NA_Mb ON THE LINE BELOW,
TEONESSEE  \Wastedater, o ystems ._—fﬁ <.

2. PLEASE MARK THE BLOCK THAT APPLIES.

'ZKA.MENDMENT IS TO BE EFFECTIVE WHEN FILED BY TIIE SECRETARY OF STATE.
(] AMENDMENT IS TO BE EFFECTIVE, [MONTH. DAY, YEAR)
(NOTTOBE LATER THAN THE 90TH DAY AFTER THE DATE THIS DOCUMENT IS FILED ) IF NE[THER BLOCK IS CHECKED.
THE AMENDMENT WILL BE EFFECTIVE AT THE TIME OF FILING

3. PLEASE INSERT ANY CHANGES THAT APPLY

A PRINCPALADDRESS

STREET ABORESS

crY HTATE/ COUNTY 2P CO0E

B REQISTEREDAGENT
C. REGISTEREDADDRESS

STREET ADDRESS

™
STE ZPCODE COUNTY

any
D OTHERCHANGES:

4. THE CORPORATION IS FOR PROFIT.

5. THE MANNER (IF NOT SET FORTH IN THE AMENDMENT) FOR IMPLEMENTATION OF ANY EX-
CHANGE, RECLASSIFICATION., OR CANCELLATION OF ISSUED SHARES IS AS FOLLOWS. '

6 THE AMENDMENT WAS DULY ADOPTED ON__J iz 30, 2063 (mowrs . pay. vear)
BY (Please mark the block that apphies).

[J THE INCORPORATORS WITHOUT SHAREHOLDER ACTION, AS SUCH WAS NOT REQUIRED.
@/THE BOARD OF DIRECTORS WITHOUT SHAREHOLDER APPROVAL, AS SUCH WAS NOT REQUIRED.

[J THE SHAREHOLDERS.

7 PRESIDENT Chd m/l

SIGNLR’S CAPACITY SIGNATURE

Q hanles L/?uckr) IR

NAME OF SIGNER (TYPED OR PRINTED)

-~

DATE

554421 (Rev 10/07) Filng Fee $20 00 ROA 1678
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ocucuﬁly U L4l
Division of Business Services

312 Eighth Avenue North DhTE: @7/07/@3
el REQUEST NUMBER: 4848-1792
th Floor, William R. Snodgrass Tower TELEPHONE CONTACT: (615) 741-2286
. FILE DATE/TIME: 07/07/03 1434
Nashville, Tennessee 37243 EFFECTIVE DATE/TIME: @7/07/@3 1630

CONTROL NUMBER: ©263854

0:

N SITE SYSTEMS INC.
638 RIVER ROAD PIKE
ASHVILILE, TN 37225

Davidsen County CHRRTER
Recvd ©8/01/03 13 @7 2pgs

3. Fees 7 00 Taxes.0.00
PENNESSEE WASTEWATER SYSTEMS, INC.

IEINESSRE MASTIMATER SISTRS dincran A AR

20030801-0109351

" 4TS WILL ACKNOWLEDGE THE FILING OF THE ATTACHED DOCUMENT WITH AN
*FECTIVE DATE AS INDICATED ABOVE.

[EN CORRESPONDING WITH THIS OFFICE OR SUBMITTING DOCUMENTS FOR
TING, PLEASE REFER TO THE CORPORATION CONTROL NUMBER GIVEN ABOVE.

EASE BE ADVISED THAT THIS DOCUMENT MUST ALSO BE FILED IN THE OFFICE
" 'THE REGISTER OF DEEDS IN THE COUNTY WHEREIN A CORPORATION HAS ITS
INCTPAL OFFICE IF SUCH PRINCIPAL OFFICE IS IN TENNESSEE.

b~ S = i s o o o —— et e e o o o e o e S S et e S D S i b o B o o e

:: ARTICLES OF AMENDMENT TO THE CHARTER ON DATE: ©7/07/@3
FEES

M RECEIVED: 520.00 50.00

SITE SYSTEMS INC

8 RIVER RD FK TOTRL PAYMENT RECEIVED: 520.00

BVILLE, TN 37209-0020 RECEIPT NUMBER: @0003325340

ACCOUNT NUMBER: @0315804

e Dt

RILEY C DARNELL
TNWaste-Powell 00008




BONE McAT11ESTER NORTON puc

www.bonelaw.com

Sharon O Jacobs

(615) 238 6306 Direct Line
(615) 687 2761 Fax Line
sjacobs@bonelaw com

October 22, 2004

HAND DELIVERY

Pau] Davis, Director
Tennessee Department of Environment and Conservation

Division of Water Pollution Control
401 Church Street,

L&C Tower, 6™ Floor
.Nashville, TN 37243-1534

Edward M. Polk, Jr., P.E.

Manager, Permit Section

Division of Water Pollution Control
401 Church Street

L&C Tower, 6% Floor

Nashville, TN 37243-1534

Re:  Permit No: SOP-03032
Tennessee Waste Water Systems, Inc.
f/k/n/a On Site Systems Inc. .
College Grove, Williamson County, Tennessee

Dear Paul Davis and Mr. Polk:

On behalf of thus firm’s clients, Pickney Brothers Inc and Tennessee Wastewater Systems,
Inc. f/k/n/a Onsite Systems Inc. (“the Utility™), thus letter shall serve as the official response to your
letter dated October 15,2004, wherein you have informed our clients that Mr. John Powell of Kings
Chapel Commumty Association Inc. has submitted a permut application to operate the wastewater
treatment and disposal system (“the System”), which is solely owned by our clients. Please be
advised of the following three (3) critical facts- (1)the Utility owns the System, (2)the System was
created under the terms of a contract with Powell, and (3)the contract 1s currently under dispute
subject to a final disposition in a Tennessee court. .

Further, Pickney Brothers, Inc is the author and co-owner with Tennessee Wastewater
Systems, Inc of the copynght in the System and in the Engineering Report dated October 9, 2003
(Which was reviewed and approved by Mr. Mike Thornton), all technical drawings dated October 9,

{00096596 1)
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October 21, 2004
Page?2 of 3

2003 (submitted to the Division for approval), and the Design Development Reports and the Detailed
Soil Investigation Report dated July 10, 2003 (“the Reports”). The Utility has made all the proper
applications to the U.S Copyright Office to register the copyright in the System and the Reports
Therefore, any use by a party, other than the Utility, of the System or of the Reports 1S an
infringement of the Utility’s copyrights and 1s a violation of the U.S Copynght Law, pursuant to 17

U.S.C §§ 106, 501

Pursuant to your letter, you requested a copy of the contract between our clients and John
Powell. The contract provides the terms for the ownership, operation and maimntenance of the sewer
services for the Arrington Meadows Chapel subdivision Jocated 1n Williamson County. Attached for
your files 1s an additional copy of the contract, I understand our clients provided a copy of the
contract previously to Mr. Wade Murphy with your Division. Exhubit 1. The contract clearly
prowvides that in addition to being the sole owner of the system and provider of all utility services to
the subdivision, the Utility 1s solely responsible for all permitting from TDEC and the Tennessee
Regulatory Authority. TDEC correctly issued the above referenced permit to the correct entity. Mr
Mike Thornton has mspected the system and may attest to its completion. In addition, you may
consult with Mr. Thornton as he is familiar with the Utility’s operations and the Systems 1t owns
across the State of Tennessee. The Utility currently owns and operates over 20 facilities virtually

1dentical to the System 1t owns m Williamson County.

Based on your letter, it appears that you have been grven mcorrect information. Enclosedisa
copy of the legal Memorandum from Williamson County with regard to Powell’s request to
circumvent the Utility. Powell’s proposal to the County was for Kings Chapel Community
Association, Inc. to operate the Utility’s System. See Exhibit 2. The legal memorandum issued by
the County’s attorney, Ms. Christie D. Earwood, Esq. addresses Powell’s attempt to circumvent the
Williamson County Subdivision Regulations which prohibit any homeowners association from
owning and operating a wastewater treatment and disposal system. See Page 3. Further evidence of
our clients’ ownership rights may be found on page 5 of the legal opinion which confirms all reports
and easements are m the name of the Utility. In addition, the letter identifies that the real issue
between the two private entities is merely a contractual dispute. Thus, the County found that Kings
Chapel Community Association would not be recognized as an entity for the operation of the

Utility’s System.

Please be aware, Mr. Powell has also filed a request with the Tennessee Regulatory
Authority. If the Division desires a copy of the application and/or the objection filed before the
Tennessee Regulatory Authornty please let me know as I would be happy to provide you with copaes.
Enclosed for your file 1s proof the TRA granted a certificate of convenience and necessity to the
Utilty as the private utility holding the certificate as the owner. The certificate provides that the
Utility “shall provide public sewer services to the Armngton Meadows Chapel Subdrvision”. Exhibit
3. Clearly, 1f you refer to the contract between our clients and Mr. Powell, our clients are in
compliance with the contract, as they are responstble for all permutting for the Utility’s System.

{00096596 1}
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October 21, 2004
Page 3 of 3

It has recently come to my attention that you officially informed Mr. Powell that intend to
terminate our clients’ permit. Please inform me 1n wnting the evidence and grounds upon which you
rely to terminate the permut  Our chient will appeal any termination of the permit to the Board 1f the
Division mtends to proceed with termination of the permit In addition any attempted infringement
upon our clients’ copynight shall be pursued. Thus, please provide copies to me of all engineering
reports, technical drawimgs and maps that have been submitted by Mr. Powell to ensure no
infringement has occurred. Thank you in advance for your cooperation 1 this regard

On behalf of our clients, we respectfully request that any future documents and/or
communication with regard to our clients’ permit include myself. If you have any questions and/or

concerns with regard to this permit, please do not hesitate to contact me. Once you have had the
opportunity to review the enclosed matenials, I welcome the opportunity to discuss your comments.

Sincerely,

Sharon O Adacobs

Attachments

cc:  Ken Larish, Esq.
Charles Pickney

{00096596 1}
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SEWER CONTRACT FOR_MEADOWBROOK SUBDIVISION

This AGREEMENT made and entered into this 3rd dzy of November 2003, by and
between Onsite Systems, Inc., hereinafier referred to as “Utility”, Onsite Capacity
Development Company hereinafier referred to as contractor, and J Powell Development

LLC, hereinafier referred to as “Developer”.
WITNESSETH

For and in consideration of the construction costs hereinafter mentioned and the murtual
pronisss of the parties hereinafter contained, perticularly that Developsr will be
responsible for construction of collection system upstrezm of the pump stetion, the
Contractor will be responsible for the dasign, and construction of collection system, pump
smﬁon,fnmemhﬁompumpstxﬁonmremmthemchuﬂmggmvdﬁhg
and drip irrigation disposal system; the Utlity will be responsible for repair, maintenence
and replacement of said sewers herein provided for, and to maintain the total system as
required by the Tennessee Department of Environment and Conservation, Water Polintion
Division and the Tennessee Regulatory Authority; the developer to pay for cost of
construction and other cost as specified herein, and other good and valuable
considerations, the receipt of all which is acknowledged, the parties bereto have entered
into the following agreement: .

The developer is to install collection system, etc. in accordance with drawings, plans, and
specification as shown on the plat of subdivision which is attached hereto, and the plans
and specification as approved by the Utility’s engineers, the State of Teonesses and the
Williarnson County Planning Commission which said plans and specifications are attached
hereto and made & part of this contract.

The contractor is to perform &ll of the necessary work for the design and installation of
treatment and disposal systems, completely install the same at no cost whatsoever to the
Utility, all in accordance with plans and specifications hereinabove referred to, and for that

purpose has entered into a contract for completion of this work.

All construction begun, continued and completed hereunder shall be subject to the
supervision and approval of the Utility’s engineers and repressntatives who shall bave 2
continuous right of inspection throughout the progress of the work. No pipe, fittings, or
connection shall be covered until inspected &nd approved by the Utility. It is specifically
understood and agresd that all installation costs, for said installation of the sewer
collection system main fines, filter system and drip imigation system will be peid for by the
Developer. The homebuilder will pey for the cost of instaliing the tanks, pumps and
associated equipment at each house.

I'NWaste-Powell 00012
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Inthceventofachmgeinthedruwingsarplatofthesubcﬁvisionbyagrwnmtofthe
parﬁ:s,pﬂartothencmnlinmllaﬁon of the facilities provided for in the plans and
spmiﬁcaﬁongthensuchchmgeshnﬂbedemedincorporﬁcdinthismm as though
set put verbatim herein, andncopyofsaidchangedplansshnllbcamahedtothismnmct
and made 2 part hereof ¥ ip further understood that such changed plans, if sny, may be

looked to for e total dwaipﬁonoftthropmﬁw conveyed to the Utility by the
Developer.

The Developer further apreet.
Thntttheveloparwiﬂhnmedimdympairmitsowncostandcxp:nscallbrenkx,leal:sor
defects ofanytypcwhnsoa\re:msinginthe collection system from say cause whatsocver
occurring within onc(l)yearﬁnmthadamofacoepmnccby“l]tﬂity" of said fines, mains,
valves, fittings, etc., which are constructed by Developer. .

The developer will pay & $550,000 for the construction of the sand filter, drip irrigation

85 construction progresses. Peyments will be made on monthly basis no Iates than
5 days after bank has fimded to developer that portion of completed work Developer will
pay an sdditional $3366 per lot, when ot is so0ld to end user (homsowner) for all lots
located in the property owned by Hang Rock, LLC and Arrington Meadows LLC.

" Developer will be responsibie for posting ell parformance bonds and cost releting to such
bonds, required by Willizmson County concerming Meadowbrook Wastewatar System.

Thedevdopaasapanoflﬂscunstmsﬁoncumctshal!installServiceconnwionsforaﬂ
service sewers to the property line of each lot in said subdivision.

Upon the completion of the installations contracted for herein, the Developer and
commctorherebyrepremtsandwmantsttho fiens or encumbrances shall remain for
theinsmﬂaﬁonofsaidworkandtthﬁlitywiﬂbehzldharnﬂessforany clgims arising
from the construction of said system.

The Utility has contracted with Jarrett Concrete Products and Supply (Hereinefter Jarrett)
of Ashland City (792-9332) and Effiuent Collection Supply of Smyrne- 793-1291
(Hereinafter ECS) to supply most of the materials for the septic tank installation.

Tanks required for each lot. All houses six bedrooms or less
with & four-inch Orenco gravity filter. Larger house will
basis. The price for 1500-gallon tanks delivered &nd set
not to increase more than 5% per year.
d lids. BCS prices are as follows:

Jarrett will supply &ll Septic
will require & 1500-gallon tenk
be considered on a case by case
will be $850 each. Prices for tanks are guaranteed
BCS or Jarrett mey supply Effiuent filters, risers an

Four-inch gravity filters -368 00

24" - DIA x 24 tall riser — $59.00

24" - DIA Lid — §52.72
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If pumps and controls are needed, they will be supplied at the usual contractor price.
Sales tax not inchuded in above prices.

agrezment, the Developer hereby represeats and warrants that

bcinsmﬂedinnmrﬂmscwhhthefmcgoingprovixiwmdthe

thnrwrittmaasanmtswillbcpmvidedﬁvcf&t(?)inwidm
ofaﬂssw&'sinsmnedhmundm'othm’thmsewminsmﬂed

Bythee:mzuﬁnnofthis
said sewerage system will
plans and gpecifications, and
on each side of the center ling

along the public right-of -way.
IN WITNESS WHEROF, the parties hereto have entered into this agresment s of the day
and date figgt above written.

By Date; A2-3-03
Onsite Sysigf, Inc.
Robert Pickney, Vies President

. 7 ZZW Date: /7§03
Deytloper — '

Onsxte% %ﬁnﬂ Company

Robert Pickney — Managing Partner
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BUERGER, MOSELEY & CARSON, PLC HRISTID EARWOGD

Willamson County Attorneys
306 Public Square

Franidin, TN 37064

(615) 794-8850

(615) 790-B861 Fax

MEMORANDUM

TO: Honorable Rogers Anderson, Williamson County Mayor
Honorable John Lackey, Chairman, Willlamson County Planning Commission

and Water and Wastewater Authority
xc: Mr. Joe Homme, Community Development Director
Mr. Greg Langeliers, Planning Director

Mr. Richard Militana, Counsel for John Powell
: +“Mr. Ken Larrish, Counsel for On-Site Systems, Inc.

FROM:  Kristi D. Earwood fD£

DATE: October 8, 2004

RE: .angs Chapel Subdivision - Wastewater Treatment and Disposal Proposal

As you know, on September 27, 2004, we met with John Powell, osie of the developers of
Kings Chapel Subdivision, his attorneys, Richard Militana and Joe Baugh and his consultant, Hal
Novak. Mr. Powell read a statement and presented additional information concerning a proposal
for the treatment and disposal of wastewater for Kings Chapel Subdivision. In this memorandum,
I will attempt to provide sufficient background on this subdivision, a statement of the current
circumstances and my legal conclusions and recommendations regarding Mr. Powell’s proposal.

A site plan was provided for Meadowbrooke subdivision containing an alternative
wastewater treatment and disposal system. Along with the site plan, a Design Development Report
and Detailed Soils Investigation Report was also submitted. The system proposed was 2 closed sand
filtration system with individual septic tanks on each lot and disposal by drip irrigation. Based upon
this site plan, a preliminary plat was approved on October 9, 2003, and then a final plat was
approved on June 10, 2004 for the first section containing the alternative wastewater treatment and

disposal system.

The plats showed at all times that the owner and operator of the system would be On-Site
Systems, Inc. I have since learned that On-Site Systems, Inc. is now called Tennessee Wastewater,
Inc. Itis my understanding that the Tennessee Regulatory Authority (TRA) previously approved

at-PowlI OO 5
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Honorable Rogers Anderson
Ocwber §, 2004
Page 2

On-Site Systems, Inc. to service the area within which Kings Chapel is situated, along with the
subdivision across the mghway called Blackhawk. The TRA granted a certificate of convemence |
and necessity for On-Site Systems, Inc., a private utility, to provide public sewer services to this

area.

The original bonding amount required for both the primary and back-up wastewater system
was incorrectly stated at the time of final plat approval. Therefore, as a matter of Old Business and
with the concurrence of the applicant and the recommendations by Williamson County’s consultant,
the Williamson County Planning Commission approved the proper bond amounts for the wastewater
system for Kings Chapel on August 12, 2004. For the sake of continuity, all bond amounts were re-
approved on the same date as well. The Williamson County Subdivision Regulations state that the
required bonds shall be posted within sixty days after approval of the final plat. Williamson County
Subdivision Regulations Section 3.2(4)(i). The plat must then be registered within thirty days after
the bonds have been posted. Williamson County Subdivision Regulations Section 3.2(4)(1). Since
the bond amounts were approved on August 12, 2004, Kings Chapel has until October 11, 2004 to
post its bonds and then the final plat must be recorded by November 10, 2004 or it becomes void.
I these deadlines are not met, re-approval of the final plat by the Williamson County Planning

Commission is required.

Mr. Powell contacted me by telephone on July 29, 2004 regarding the re-approval of all
bonds for consistency. In the course of this conversation, he indicated his desire to obtain a new
operator for his wastewater system. It was my opinion then that if Mr. Powell was merely
substituting one operator for another with the written approval of the TRA and the transfer of the
State Operating Permit by the Tennessee Department of Environment and Conservation (TDEC) and
that nothing else about the plat would change, then such may be considered a minor change and may
not require a re-review by Williamson County Planning Commission; however, I expressed my
doubt that same could be accomplished by the final plat deadline. I was assured by Mr. Powell that

it could.

During the course of these reviews by the Williamson County Planning Commission for
Kings Chapel, the subdivision across the street, Blackhawk, sought approval to utilize the Kings
Chapel treatment system and 1ts own land for disposal, despite the fact that Blackhawk had a
previously approved subdivision final plat utilizing subsurface sewage disposal on individual lots
Blackhawk was approved for same. Mr. Powell has indicated that his proposal would encompass
again providing wastewater treatment and disposal for Blackhawk; however, Blackhawk has re-
submitted a final plat for the October, 2004 Planning Commission meeting with lots again
containing individual subsurface sewage disposal systems. As a result, for purposes of this
memorandum, any opinions offered or legal conclusions reached only address the proposal by Mr.

Powell for Kings Chapel Subdivision

It is my understanding that Mr. Powell and the owner of On-Site Systems, Inc. (now
Tennessee Wastewater) have become embroiled in a contractual dispute. Ihave heard the positions
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Honorable Rogers Anderson
October 8, 2004
Page 3

of both parties as a courtesy, but have maintained to both parties that my sole responsibility is to my
client, Williamson County and its Planming Commussion, and offering my client my opiion on what
15 permitted according to State law and regulations and local ordinance and regulations.

The proposal from Mr. Powell, as I understand it, is for the following to occur:

1. The Homeowners’ Association (HOA) of Kings Chapel will own the land and
facilities required and designated for the alternative wasiewater treatment and

disposal system.
2. The HOA will contract with an approved operator.
3. The HOA will post required bond amounts for the primary and backup systems.

4, The HOA’s covenants and restrictions will be amended to permmt same and will
automatically transfer authority to own and operate the system to an entity approved
to do so by TDEC and the TRA within twelve months.

5. The HOA will obtain a State Operating Permit from TDEC.
6 The HOA is not required to obtain approval from the TRA.

7. Mr. Powell has the authority to transfer ownership in the land upon and within which
the wastewater system is constructed as well as the septic facility to the HOA.

8. The final plat is not required to return to the Williamson County Planning
Commission for re-approval.

9. The HOA president will sign the final plat in lieu of On-Site Systems Inc. as the
wastewater operator.

I have a number of concerns about this proposal and will address each one in turn:

A Homeowners’ Association (HOA) is prohibited by the Williamson County Subdivision
Regulations from owning and operating a wastewater treatment and disposal system.

Section 5.6(1)(a) says that “[n]o subdivision shall be approved until
provisions are made for the adequate disposal of wastewater for the

site.”

Section 5.6(1)(b) states that “[a]ll public sanitary sewer systems shall
be approved by . .. the appropriate State authority . .. .”
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Honorable Rogers Anderson
October 8§, 2004
Page 4

Section 5.6(2) only anticipates that a “governmental entity or utility
company” will provide sewer service and 1t must 1ssue written mtent
to service this subdivision. The Williamson County Regulations for
Wastewater Treatment and Land Disposal Systems require that the
system be owned and operated by the same entity. Section 1.11.
Additionally, Section 1.6 requires that where another regulation, law
or statute differs, then the more restnctive or higher standards shall

control.

Clearly the Subdivision Regulations supplement the wastewater regulations mn this case and
are more restrictive. Furthermore, to even demonstrate thata HOA is eligible to serve Kings Chapel,
it must be 1n existence legally, it must have a State Operating Permit from TDEC and it must have
approval from the TRA. I have received no proof that the HOA has been or will be granted a State
Operating Permit to operate the system currently being operated by On-Site Systems, Inc.
(Tennessee Wastewater). It is my understanding that On-Site Systems, Inc. will oppose any attempts
by TDEC to transfer its State Operating Permit to another entity and that 1t will assert any right it
may have in the engineered plans and designs upon which its State Operating Permit application was
based. Regardiess, again, because of those assertions by both parties, I cannot recommend that my
client approve a proposal where there are so many unanswered questions.

Further, although Mr. Powell and his consultant, Mr. Novak, indicated that the TRA does
not regulate HOA’s, my research indicates otherwise. The TRA is statutorily charged with
regulating public utilities, most importantly in this context, public utilities that provide “water . . .
or other like systems ... .” Tenn. Code Amn. § 65-4-101(a). The TRA has chosen to extend its
authority to those private companies providing public sewer utility services by granting a certificate
of convenience and necessity. It is my understanding that On-Site Systems, Inc. (Tennessee
Wastewater) has been granted such certificate for an area that encompasses the location of Kings
Chapel. Tennessee Code Annotated Section 64-4-101(b) specifically excludes *“nonprofit
homeowners® associations or organizations whose membership is limited to owners of lots in
residential subdivisions, which associations or organizations own, contract, operate or mamntain
water, street light or park maintenance service systems for the exclusive use of that subdivision;
provided, that the subdivisions are unable to obtain such services from the local utility district None
of the property, property rights or facilities owned or used by the association or organization for the
rendering of such services shall be under the jurisdiction, supervision or control of the Tennessee

Regulatory Authority.”

It is my opinion that the HOA in this proposal by Mr Powell is not exempt from TRA
regulations because it is proposing to operate a wastewater system. The definition of public utility
found in Tennessee Code Annotated Section 65-4-101(a) includes “water . . . or other like systems.”
The exemption in Tennessee Code Annotated Section 65-4-101(b) has no such language. The
exemption is limited to water, street lights and park maintenance. Mr. Powell’s proposal
encompasses none of these. The General Assembly specifically exempted a few services. The
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Honorable Rogers Anderson
October 8, 2004
Pape 5

intent is clear. Where a HOA 15 providing wastewater treatment, the TR A supervision and control
governs I have no proof that the TRA has approved this HOA to operate 1n an area previously
designated for another public utility nor do I have any formal mformation of 1ts declmation to

regulate same.

Mr. Powell has proposed an amendment to the HOA covenants and restrictions previously
recommended for approval by me and confirmed by the Williamson County Planning Commission.
Any major change to the substantive provisions of the documents such as proposed must be
considered by the Williamson County Planning Commission. Wilhamson County Zoning Ordinance

§ 9503 (c)(3).

Mr. Powell has proposed merely substituting the HOA for On-Site Systems, Inc. (Tennessee
Wastewater) as the utihity provider on the approved final plat. I cannot recommend the approval of
such proposal without reconsideration by the Williamson County Planning Commussion. In fact,
it is my recommendation that the site plan of Kings Chapel be resubmitted along with amended
design development reports and detailed soil investigation reports, because the proposal 1s of such
significant change as to require re-review. The ownership of the system has changed. The
maintenance responsibility of pumping the septic tanks 1s no longer addressed. The design
development reports and detailed soil investigation reports were submitted by On-Site Systems, Inc.
How will another entity propose to complete and operate this system? The easements on the plat
indicate they will be granted to On-Site Systems, Inc. Both the Preliminary Plat and Final Plat were
approved based upon a set of conditions and assertions 1n the site plan that have significantly
changed. The Williamson County Planning Commission has a duty to the public to carefully
consider the effects a new development will have. I cannot recommend an amendment as significant
as that proposed to proceed on staff approval alone. Ata mimimum, a minor revision to a plat 1s only
defined as an “adjustment that will not impact proposed or existing public improvements mvolving
two or fewer building lots.” Willhlamson County Subdivision Regulations 3.2(5). Since this revision
involves all building lots, the common area and the easements for the Iots, as well as the area to be
owned for the wastewater treatment and disposal system, such change is more than a minor revision
of the final plat, but a revision of the entire plan of service to the subdivision.

Even assuming TDEC grants the State Operating Permit to the HOA and even assuming
TRA chooses not to regulate the HOA, and even assuming a HOA can own and operate in
Williamson County, I cannot recommend that a HOA be granted authority to operate this wastewater
treatment and disposal system because the current utility has expressed an ownership interest in the
facilities in the ground. There appears to exist a conflict between Mr. Powell and On-Site Systems,
Inc. (Tennessee Wastewater) over who owns the actual system, which is, for the most part, already
installed and constructed. Mr. Powell asserts he has ownership in the real property upon and within
which this system is installed and constructed, yet On-Site Systems, Inc. (Tennessee Wastewater)
by and through its counsel, asserts an ownership interest in the facilities. Where no clear ownership
1s evident, I cannot recommend to the Williamson County Planning Commussion that a clear utility
provider is even available. The Regulations for Wastewater Treatment and Land Disposal Systems
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Honorable Rogers Anderson
October 8, 2004
Page 6

in Williamson County requires both ownership and operation of the system See Section 1,11, This
conflict between Mr. Powell and On-Site Systems, Inc. provides a direct violation of this Section.

Furthermore, I am concerned that there seems to be many entities involved with no proof of
who has the clear authority to bind any one of them As previously indicated, the utility provider
ts listed on the Final Plat as On-Site Systems, Inc. It 1s my understanding now that 1t is called
Tennessee Wastewater. Who holds the State Operating Permut for Kings Chapel? Who 1s granted
the certificate of convenience and necessity for this area by the TRA? If there was a name or change
of entity,.was it filed with the Secretary of State? Approved by the TRA? TDEC? Mr. Powell
indicates he can bind the land in Kings Chapel; however, the Final Plat evidences four different
entities: Hang Rock, LLC, Over-the-Branch, LLC, King’s Camp and Arrington Meadows, LLC.
Again it has been suggested that a HOA also exists. Are all ofthose entities still i existence? Who
has the authorty to bind same? These issues must be clarified.

In conclusion, I cannot recommend that the Williamson County Water and Wastewater
Authority and the Williamson County Planning Commission recognize a HOA as an entity permitted
to own and operate an alternative wastewater treatment and disposal system in Williamson County.
Regarding this particular system, as I have outlined, there are too many unanswered questions to
even place a proposal on a docket for consideration by the Williamson County Planning Commission
for another operator who is not a HOA at this time. I will be happy to revisit this issue once some
ofthe questions are answered, but in the meantime, I cannot advise the Williamson County Planning
Commission staff to approve the final plat as 1s where no utility provider exists.

As z separate issue, Mr. Powell had requested of the County Mayor a letter indicating that
Williamson County does not intend to serve sewer to the area of Kings Chapel at this time.
Although Williamson County does not currently provide public sewer, it is my opinion that a letter
would be premature without consultation with the Williamson County Wastewater Authority.
Furthermore, the County Mayor may wish to conduct public hearings in the area where two or more
entities seek to serve a certain area. For these reasons, at this time I cannot recommend providing

such correspondence.

Should you desire any additional information or wish to discuss the above, please do not
hesitate to contact me.

HiWilhamson County\Plannung & Zomng\Subdivisions\KingsChape\Rogers | 0-8-04Memo wpd
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| STATE OF TENNESSEE
DEPAHTME?\!T OF ENVIRONMENT AND CONSERVATION

401 CHURCH STREET
L & C ANNEX 6TH FLOOR
NASHVILLE TN 37243-1534

October 15, 2004

[
|

Mr. Robert I Pickney, P E.
Vé“ojl’resxdcm of Pickney BIJ-qu)C'IS, Inec.
Tennessee Wastewater Systems, Inc

7638/ Raver Road Pike |
Nashmwille, TN 37209 !

Subject NPDES Pcnr!}iil Tracking No. SOP-03032
[’ Ousite System, Inc. - Arrington Meadows
College Grove| Willismson County, Tennestee

]

Deai |[Mr Pickney

Pumfam 10 T C.A. 1200-4-5105(1), Kipgs Chapel Community Association, Inc., heremn
roferyed to as the applicanJ,' has applhed for 2 stale operahing permit 10 operate a
wastewater treatinent and dxs'éosal system for the referenced subdivision The division
1s awpre that the applicant hql ongwally planned to utilize your privatcly owned public

|
utility, now doing business ﬁs Tennessee Wastewater Systems, Inc, for sewer services
The spplicant is now saying those plans have changed Additionally, the apphcaot has
stated 1 the epplication thallltbc treatment system has not been deeded over to your
utility company and that no donwact for operaton and maintenance has been established

between the applicant and your utility

If mlfact your utity neithéij owns the site uor has any contractural arrangement to
operate the tieatnent systqm, the division must consider tenmipating your perrmut
coverage and issuwmig coverage to the “personi’ planning to operate the treatinent system.
Should the division propose to terunate your pemmit, SOP-03032, you will be afforded

the opportumty to conxnent pp that action prior to a final decysion bewng made, and you
will thea bave the usual right Ef appeal of the final action Pnor to proposing any such
|

actiof, the division 1s affording you en opportumty to challenge the allegations
rcgarking treatment system owneiship and operation The division requests that some
evidence of ownership or coptxactural obligation for operating services be received no

later than October 22, 2004. 4
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Robert Pickpey, P.E.

Tennessce Wastewster Systems, Inc.

. SOP-03032
i Page 2 of 2

If yqu have questions, please contact the Dwvision of Water Pollution Control &t your
local Environmental Assistance Center at 1-888-891-TDEC, or, at tius otfice, please
conjnct Mr  Wade || Mucphy  at (615) 532-0666 or by E-may
atWade Murphy@state tn us

Sincerely, |

Y

|
Edward M Polk, Jr,PE |
Manager, Permit Section H

Drvision of Water Pollution Gontrol

|
|

[
cc Darlepe Stand]ey. Tenpessee Regulatory Authonty, 460 JTames Robertson Pkwy
John Powell, Kings Chapel Commurnty Association, Inc
Division of Water PolRution Control, Permut Section
Division of Water Polfution Control, EAC- Nashville

|

wdny
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T STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATIGN'.R A DOCKE T.ROOM
40? CHURCH STREET g
L & C ANNEX 6TH FLOOR
Octbber 15, 2004 NASHVILLE TN 372431534

Mr. John Powell

Vice President

Kings Chapel Community Association, Inc.
. ..1413 Plymounth Drive

Brentwood, TN 37027

Subject: ~° NPDES Permit Tracking No. SOP-04056
Kings Chapel Community Association, Inc.
Williamson County, Tennessee

Dear Mr. Powell:

The Division of Water Pollution Control acknowledges receipt on September 28, 2004, of your
application for a state operating permit to operate a.wastewater treatment and drip irrigation
disposal system for the Arrington Meadows -Subdivision doing business as a2 homeowners
association. :

As my staff has already discussed with you, state regulatory agencies prefer, whenever possible, - -
to issue permit coverage for systems serving private residences to entities with accountability-to
the served public. Such entities include governments, governmental agencies, or public ‘or
private utility districts and commissions. The division 1s now aware via correspondence with the
Tennessee Regulatory Authority (TRA) that you have applied for authorization from the TRA to
operate as a privately owned public utility doing business as Kings Chapel Capacity, LLC (ID #
04-00335). Furthermore, the division understands that application by the association was only
" meant as a temporary permitting measure while authorization via the TRA is pending.

Please be advised that since the non-profit LLC has been established and it has made application
with the TRA, the division can consider permit action with the privately owned public utility if
the current application is amended. This may be done by letter. The letter need only reference
the tracking number SOP-04056 and state the applicant neme and address and signatory as
appropriate. You are further advised that a permit (SOP-03 032) was previously issued to
Tennessee Wastewater Systems, LLC for the operation of this wastewater disposal system. We

~  intend to pursue termination of this permit. The issuance of your permit cannot be finalized unil
the termination process is complete.
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John Poweli

Kings Chapel Community Association
SOP-04056

Page 2 of 2

If you have questions, please contact Wade Murphy in the Division of Water Pollution Control at
(615) $32-0666 or by E-mail at Wade.Murphy@state. tn.us. ' )

Sincerely,

-Edward M. Polk, Jr., P.E.

Manager, Permit Section
Division of Water Pollution Contro]

EMP/wdm

cc: Da.rl_cne Standley, Tennessee Regulatory Authonity, 460 James Robertson Parkway
Division of Water Pollution Control, Municipal Facilities Section
Division of Water Pollution Control, Permit Section

Division of Water Pollution Control, Environmenta] Assistance Center - Nashville
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ONSITE CAPACITY DEVELOPMENT
COMAPNY

Addendurn #1

Arrington Meadows Wastcwater System:

Schedule of Tems:

Item Descxiption Quantity
Site Prep 1S
Saud Filter-Control System LS
Drip Dispasal System LS
Final Grading/Clean-up LS
Tota] Project Cos?

7638 River Road Pike Nashvillz TN 372035713

Total
£ 30,000
745,000
110,250
35,000

3920,250

(615) 3156-7294 Fax (615) 356-7295
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BONE McALLESTER NORTON ruc .

www.bonefaw.com
Sharon O Jacobs
(615) 238 6306 Direct Line
(615) 687.2761 Fan Line
sjacobs@bonelaw.com
October 22, 2004 :
HAND DELIVERY |

Paul Davis, Director

Tennessee Department of Environment and Conservation

Division of Water Pollution Control

401 Church Street,

L&C Tower, 6% Floor i
Nashville, TN 37243-1534 ) g

Edward M. Polk, Jr., P.E. .
Manager, Permit Section ; ' =
Division of Water Pollution Control
401 Church Street

L&C Tower, 6% Floor

Nashville, TN 37243-1534

Re:  Permit No: SOP-03032 :
Tennessee Waste Water Systems, Inc. '
f/k/n/a On Site Systems Inc.

College Grove, Williamson County, Tennessee

Dear Paul Davis and Mr. Polk:

On behalf of this firm’s clients, Pickney Brothers Inc. and Tennessee Wastewater Systems,
Inc. f/k/n/a Onsite Systems Inc. (“the Utility™), this letter shall serve as the official response to your
letter dated October 15, 2004, wherein you have informed our clients that Mr. John Powell of Kings
Chapel Community Association Inc. has submitted a permit application to operate the wastewater
treatment and disposal system (“the System™), which is solely owned by our clients. Please be
advised of the following three (3) critical facts: (1)the Utility owns the System, (2)the System was
created under the terms of a contract with Powell, and (3)the contract is currently under dispute
subject to a final disposition in a Tennessee court. ;

Further, Pickney Brothers, Inc is the author and co-owner with Tennessee Wastewater
Systems, Inc of the copyright in the System and in the Engineering Report dated October.9, 2003
(which was reviewed and approved by Mr. Mike Thornton), all technical drawings dated October 9,
{00096396.1}
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October 21, 2004
Page 2 of 3
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2003 (submitted to the Division for approval), and the Design Development Reports and the Detailed
Soil Investigation Report dated July 10, 2003 (“the Reports™) The Utility has made all thre proper
apphcations to the U.S Copynight Office to register the copyright in the System and the Reports.
Therefore, any use by a party, other than the Utility, of the System or of the Reports is an
infringement of the Utility’s copyrights and is a violation ofthe U.S Copynight Law, pursuant to 17
U.S.C.§6 106, 501. :
‘ |
Pursuant to your letter, you requested a copy of the contract between our clients and John
Powell. The contract provides the terms for the ownership, operation and maintenance of the sewer
services for the Arrington Meadows Chapel subdivision located in Williamson County. Attached for
your files is an additional copy of the contract, I understand our clients provided a copy of the
contract previously to Mr. Wade Murphy with your Division. Exhibit 1. The contract clearly
provides that in addition to being the sole owner of the system and provider of all utility services to
the subdivision, the Utility is solely responsible for all permitting from TDEC and the Tennessee
Regulatory Authority. TDEC correctly issued the above referenced permit to the correct entity. Mr.
Mike Thornton has inspected the system and may attest to its completion. In addition, you may
consult with Mr. Thornton as he is familiar with the Utility’s operations and the Systems it owns
across the State of Tennessee. The Utility currently owns and operates over 20 facilities MMy
identical to the System it owns in Williamson County. :
Based on your letter, it appears that you have been given incorrect information. Enclosedisa
copy of the legal Memorandum from Williamson County with regard to Powell’s request to
ciroumvent the Utility. Powell’s proposal to the County was for Kings Chapel Community
Association, Inc. to operate the Utility’s System. See Exhibit 2. The legal memorandum issued by
the County’s attorney, Ms. Christie D. Earwood, Esq. addresses Powell’s attempt to circumvent the
Williamson County Subdivision Regulations which prohibit any homeowners association from
owning and operating a wastewater treatment and disposal system. See Page 3. Further evidence of
our clients’ ownership rights may be found on page 5 of the legal opinion which confirms all reports
and easements are in the name of the Utility. In addition, the letter identifies that the real issue
between the two private entities is merely a contractual dispute. Thus, the County found that Kings
Chapel Community Association would not be recognized as an entity for the operation of the
Utility’s System. ' ‘

Please be aware, Mr. Powell has also filed a request with the Tennessee Regulatory
Authority. If the Division desires a copy of the application and/or the objection filed before the
Tennessee Regulatory Authority please let me know as I would be happy to provide you with copies.
.Enclosed for your file is proof the TRA granted a certificate of convenience and necessity to the
Utilaty as the private utility holding the certificate as the owner. The certificate provides that the
Utility “shall provide public sewer services to the Arrington Meadows Chapel Subdivision”. Exhibit
3. Clearly, if you refer to the contract between our clients and Mr. Powell, our clients are in
compliance with the contract, as they are responsible for all permitting for the Utility’s System.

{00096596 1} g
|
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October 21, 2004
Page 3 of 3
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It has recently come to my attention that you officially informed Mr. Powell that intend to
termunate our clients’ permit. Please mform me m writing the evidence and grounds upon which you
rely to ternnate the permit. Our client will appeal any termination of the permit to the Board if the
Division intends to proceed with termination of the permut. In addition any attempted infringement
upon our clients’ copyright shall be pursued. Thus, please provide copies to me of all engineering
reports, technical drawings and maps that have been submitted by Mr. Powell to ensure no
infringement has occurred. Thank you in advance for your cooperation in this regard.

On behalf of our clients, we respectfully request that any future documents and/or
communication with regard to our clients’ permit include myself. If you have any questions and/or
concerns with regard to this permit, please do not hesitate to contact me. Once you have had the
opportunity to review the enclosed materials, I welcome the opportunity to discuss your comments.

Sincerely, i

Sharon O Aacobs

Attachments

cc:  Ken Larish, Esg. !
Charles Pickney j

|
{00096596.1} |
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SEWER CONTRACT FOR MEADOWBROOK SUBDIVISION

This AGREFMENT made and entered into this 3rd day of November 2003, by and
‘between Onsite Systems, Inc., hereinafier referred to as “Utility”, Onsite Capacity
Development Company hereinafier referred to as contractor, and J Powell Development
LILC, hereinafter referred to as “Develaper”.

WITNESSETH

For and in consideration of the construction costs hereinafter mentioned and the mutual |
promises of the parties hereinafter contained, particularly that Developer will be !
respansible for construction of collection system upstream of the pump station, the
Contractor will be responsible for the design; and congtruction of collection systzm, -pump
station, force main from pump station to treatment system, the recirculating gravel fitter
and drip irrigation disposal system; the Uttlity will be responsible for repair, maintenance
and replacement of said sewers herein provided for, and to maintain the total system as
required by the Tennesses Department of Environment and Conservation, Water Pallution
Division and the Tennessee Regulatory Authority; the developer to pay for cost of
construction and other cost as specified herein, and other good and valusble
considerations, the receipt of all which is acknowledged, the parties hereto have entared
into the following agreement:

The developer is to install collection system, etc. in accordance with drawings, plans, and
specification as shown on the plat of subdivision which is attached hereto, and the plans
and specification as approved by the Utility’s engineers, the State of Tennessee and the
Williamson County Planning Commission which said plans and specifications are attached
hereto and made & part of this contract.

.The contractor is to perform all of the necessary work for the design and installation of

treatment and disposal systems, completely install the same at no cost whatsoever to the

Utility, all in accordance with plans and specifications bereinabove referred to, and for that
purpose has entered into a contract for completion of this work.

All construction begun, continued and completed hereunder shall be subject to the |
supervision and approval of the Utility’s engineers and representatives who shall have a ;
continuous right of inspection throughout the progress of the work. No pipe, fittings, or !
connection shall be covered until inspected and approved by the Utility. It is specifically 1
understood and agreed that all installation costs, for said installation of the sewer ;
collection system main fines, filter system and drip irrigation system will be paid for by the ‘
Developer. The homebuilder will pay for the cost of installing the tanks, pumps and :
associated equipment at each house. |
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InthewemdachmgemthedmwmgSQrplaiofthcmdivixionbyagremnMOfths
parﬁns,priortotheacmnlinsmllnﬁnn of the facilities provided for in the plans and
spedﬁcaﬁons,thmmchnhmgeshnﬂbcde:medmcoxpmdinthismgnsthough
womvmhaﬁmhmaimmdampyofsaidchnngedplmsshnﬂhcatmhedmthiscomct

. and made a part hereof. F is further understood that such changed plans, if any, may be

iooked to for 2 total dwcz‘ipﬁunofthepropu‘ﬁesconveyadtotheUﬁlhybythe
Developer.

The Developer further agrees:
ThatthsDevdoperwillimmediatdympairnitsownwstand expense all breaks, leaks or
defects of any type whatsoever arising in the collection system from any cause whatsocver

occurring within one (I)ycarﬁnmthedateofacoepmnncby“Uﬁl'rty” of said fines, mains,
valves, fittings, etc., which are constructed by Developer.

the construction of the sand filter, drip irrigation
system &S construction progresses. Paymsntswillbemadeonmunthlybasisno Iater than
5 days after bank has fimded to developer that portion of completed work. Developer will
pay an additional $3366 per lot, when ot is sold to end user (homeowner) for all lots
lomtedinﬂ:epropextyownedbyﬂmgkock,uﬁandmﬁngtonhmdowsmc.

Dmperwﬂlberprkforposﬁng all performance bonds and cost relating to such
bonds, requiredbyWiIIiammnCuuntycon:mninngdowbrook Waestewater System.

The developer will pay a $550,000 for

construction contract shall install Service connections for all

The developer as & part of his
fine of each lot in said subdivision.

service sewers to the property

Upon the completion of the installations contracted for herein, the Developer and
MMMMWMmﬁmmWMWfM
themstaﬂﬂﬁonofsﬂdworkmdtthﬁﬁw“ﬁﬂbeheldhmmlasformychimsmising

from the construction of said system.

" The Utiit has contracted with Jarrett Concret Products and Supply (Flereinafier Jaett)
- of Ashland City (792-9332) and Effiuent Collection Supply of Smyrmna- 793-1251

(Hereinafier ECS) to supply tiost of the materials for the septic tank installation.

Jarrett will supply &ll Septic Tanks required for each lot. All houses six bedrooms or less
will require & 1500-gallon tank with & Four-inch Orenco gravity filter, Larger house will
be considered on a case by case basis. The price for 1500-galion tanks defivered and set
will be $850 each. Prices for tanks are not to increase more than 5% per year.
BCS or Jamrett may supply Effiuent filters, risers and lids. BCS prices are as follows:

Four-inch gravity filters -$68.00

24" - DIA x 24 tall riser — $59.00

24" - DIA Lid - $52.72
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If pumps and controls are needed, they will be supplied at the usual contractor price.
Sales tax not included in ebove prices.

Byﬁmmﬁonofﬂﬁsagmcmmgtthevdop:rhaebyreprmeandwmntnhat

snidsaweraguystmnwﬂbcinsmﬂedinmﬁmmwhhthefmegoingpmvixiwmdthc
plans and specifications, and that written easements will be provided five feet (57) in width
meachsidcofthecmtmﬁneofaﬂsewusinxﬂedhmmderaﬁerthmwwminsmﬂed

along the public right-of -way.
BJWHNESSWHEROF,thcparﬁwhmhmmmthisagrmmnnsofthcday
and date fipgt above i '

By:

Robert Pi , Vice President

. 7 ;2% Date: 2/~ 5+ 03
D?)@laper— )
By: g Date:/P~3-03
Onsite i Company
Robert Pickney — Managing Partner
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BUERGER, MOSELEY 8 CARSON, PLC
Williamson County Atiomeys
306 Public Square
Franklin, TN 37064
(615) 794-8850
(615) 790-8861 Fax

KRISTID EARWOOD

MEMORANDUM

TO: Honorable Rogers Anderson, Williamson County Mayor
Honorable John Lackey, Chairman, Williamson County Planning Commission
and Water and Wastewater Authority

xc: ' M. Joe Horne, Community Development Director
Mr. Greg Langeliers, Planning Director

Mr. Richard Militana, Counsel for John Powell
v’Mr. Ken Larrish, Counsel for On-Site Systems, Inc.

FROM:  Kristi D. Barwood [2D£
DATE:  October 8, 2004

RE: ‘Kings Chapel Subdivision - Wastewater Treatment and Disposal Proposal

As you know, on September 27, 2004, we met with John Powell, one of the developers of
Kings Chapel Subdivision, his attorneys, Richard Militana and Joe Baugh and his consultant, Hal
Novak. Mr. Powell read a statement and presented additional information concerning a proposal
for the treatment and disposal of wastewater for Kings Chapel Subdivision. In this memorandum,
I will attempt to provide sufficient background on this subdivision, a statement of the current
circumstances and my legal conclusions and recommendations regarding Mr. Powell’s proposal.

A site plan was provided for Meadowbrooke subdivision containing an alternative
wastewater treatment and disposal system. Along with the site plan, a Design Development Report
and Detailed Soils Investigation Report was also submitted. The system proposed was a closed sand
filtration system with individual septic tanks on each lot and disposal by drip irrigation. Based upon
this site plan, a preliminary plat was approved on October 9, 2003, and then a final plat was
approved on June 10, 2004 for the first section containing the alternative wastewater treatment and
disposal system.,

The plats showed at all times that the owner and operator of the system would be On-Site
Systems, Inc. Ihave since learned that On-Site Systems, Inc. is now called Tennessee Wastewater,
Inc. It is my understanding that the Tennessee Regulatory Authority (TRA) previously approved - - --
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Honorable Rogers Anderson
October 8, 2004
Page 2

On-Site Systems, Inc. to service the area within which Kings Chapel is situated, along with the
subdivision across the highway called Blackhawk. The TRA granted a certificate of convenience
and necessity for On-Site Systems, Inc., a private utility, to provide public sewer services to this
area.

The original bonding amount required for both the primary and back-up wastewater system
was incorrectly stated at the time of final plat approval. Therefore, as a matter of Old Business and
with the concurrence of the applicant and the recommendations by Williamson County’s consultant,
the Williamson County Planning Commission approved the proper bond amounts for the wastewater
system for Kings Chapel on August 12, 2004. For the sake of continuity, all bond amounts were re-
approved on the same date as well. The Williamson County Subdivision Regulations state that the
required bonds shall be posted within sixty days after approval of the final plat. Williamson County
Subdivision Regulations Section 3.2(4)(i). The plat must then be registered within thirty days afier
the bonds have been posted. Williamson County Subdivision Regulations Section 3.2(4)(1). Since
the bond amounts were approved on August 12, 2004, Kings Chapel has until October 11, 2004 to
post its bonds and then the final plat must be recorded by November 10, 2004 or it becomes void.
If these deadlines are not met, re-approval of the final plat by the Williamson County Planning
Commission is required.

Mr. Powell contacted me by telephone on July 29, 2004 regarding the re-approval of all
bonds for consistency. In the course of this conversation, he indicated his desire to obtain a new
operator for his wastewater system. It was my opinion then that if Mr. Powell was merely
substituting one operator for another with the written approval of the TRA and the transfer of the
State Operating Permit by the Tennessee Department of Environment and Conservation (TDEC) and
that nothing else about the plat would change, then such may be considered a minor change and may
not require a re-review by Williamson County Planning Commission; however, I expressed my
doubt that same could be accomplished by the final plat deadline. I was assured by Mr. Powell that
it could.

During the course of these reviews by the Williamson County Planning Commission for
Kings Chapel, the subdivision across the street, Blackhawk, sought approval to utilize the Kings
Chapel treatment system and its own land for disposal, despite the fact that Blackhawk had a
previously approved subdivision final plat utilizing subsurface sewage disposal on individual lots.
Blackhawk was approved for same. Mr. Powell has indicated that his proposal would encompass
again providing wastewater treatment and disposal for Blackhawk; however, Blackhawk has re-
submitted a final plat for the October, 2004 Planning Commission meeting with lots again
containing individual subsurface sewage disposal systems. As a result, for purposes of this
memorandum, any opinions offered or legal conclusions reached only address the proposal by Mr.
Powell for Kings Chapel Subdivision.

It is my understanding that Mr. Powell and the owner of On-Site Systems, Inc. (now
Tennessee Wastewater) have become embroiled in a contractual dispute. Thave heard the positions
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Honorable Rogers Anderson
October 8, 2004
Page 3

of both parties as a courtesy, but have maintained to both parties that my sole responsibility is to my
chent, Williamson County and its Planning Commission, and offering my client my opinion on what
15 permitted according to State law and regulations and local ordinance and regulations.

The proposal from Mr. Powell, as I understand it, is for the following to occur:

1. The Homeowners’ Association (HOA) of Kings Chapel will own the land and
facilities required and designated for the alternative wastewater treatment and

disposal system.
2. The HOA will contract with an approved operator.
3. The HOA. will post required bond amounts for the primary and backup systems.

4, The HOA'’s covenants and restrictions will be amended to permit same and will
automatically transfer authority to own and operate the system to an entity approved
to do so by TDEC and the TRA within twelve months.

5. The HOA will obtain a State Operating Permit from TDEC.
6 The HOA is not required to obtain approval from the TRA.

7. Mz. Powell has the authority to transfer ownership in the land upon and within which
the wastewater system is constructed as well as the septic facility to the HOA.

8. The final plat is not required to return to the Williamson County Planning
Commission for re-approval.

9. The HOA president will sign the final plat in lieu of On-Site Systems, Inc. as the
wastewater operator.

I have a number of concerns about this proposal and will address each one in turn:

A Homeowners® Association (HOA) is prohibited by the Williamson County Subdivision
Regulations from owning and operating a wastewater treatment and disposal system.

Section 5.6(1)(a) says that “[n]o subdivision shall be approved until
provisions are made for the adequate disposal of wastewater for the

site.”

Section 5.6(1)(b) states that “[a]ll public sanitary sewer systems shall
be approved by . . . the appropriate State authority ... .”
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Honorable Rogers Anderson
October B, 2004
Page 4

Section 5.6(2) only anticipates that a “governmental entity or utility
company” will provide sewer service and it must issue written mtent
to service this subdivision. The Williamson County Regulations for
‘Wastewater Treatment and Land Disposal Systems require that the
system be owned and operated by the same entity. Section 1.11.
Additionally, Section 1.6 requires that where another regulation, law
or statute differs, then the more restrictive or higher standards shall

control.

Clearly the Subdivision Regulations supplement the wastewater regulations in this case and
are more restrictive. Furthermore, to even demonstrate thata HOA is eligible to serve Kings Chapel,
it must be in existence legally, it must have a State Operating Permit from TDEC and it must have
approval from the TRA. T have received no proof that the HOA has been or will be granted a State
Operating Permit to operate the system currently being operated by On-Site Systems, Inc.
(Tennessee Wastewater). It is my understanding that On-Site Systems, Inc. will oppose any attempts
by TDEC to transfer its State Operating Permit to another entity and that it will assert any right it
may have in the engineered plans and designs upon which its State Operating Permit application was
based. Regardless, again, because of those assertions by both parties, I cannot recommend that my
client approve a proposal where there are so many unanswered questions.

Further, although Mr. Powell and his consultant, Mr. Novak, indicated that the TRA does
not regulate HOA’s, my research indicates otherwise. The TRA is statutorily charged with
regulating public utilities, most importantly in this context, public utilities that provide “water . . .
or other like systems ... .” Tenn. Code Ann. § 65-4-101(a). The TRA has chosen to extend its
autharity to those private companies providing public sewer utility services by granting a certificate

_of convenience and necessity. It is my understanding that On-Site Systems, Inc. (Tennessee

Wastewater) has been granted such certificate for an area that encompasses the location of Kings
Chapel. Tennessee Code Annotated Section 64-4-101(b) specifically excludes “nonprofit
homeowners’ associations or organizations whose membership is limited to owners of lots in
residential subdivisions, which associations or organizations own, contract, operate or maintain
water, street light or park maintenance service systems for the exclusive use of that subdivision,
provided, that the subdivisions are unable to obtain such services from the local utility district. None
of the property, property rights or facilities owned or used by the association or organization for the
rendering of such services shall be under the jurisdiction, supervision or control of the Tennessee

Regulatory Authority.”

It is my opinion that the HOA in this proposal by Mr. Powell is not exempt from TRA
regulations because it is proposing to operate a wastewater system. The definition of public utility
found in Tennessee Code Annotated Section 65-4-101(a) includes “water . .. or other like systems.”
The exemption in Tennessee Code Annotated Section 65-4-101(b) has no such language. The
exemption 1s limited to water, street lights and park maintenance. Mr. Powell’s proposal
encompasses none of these. The General Assembly specifically exempted a few services. The
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Honorable Rogers Anderson
October 8§, 2004
Page S

intent is clear. Where a HOA is providing wastewater treatment, the TRA superviéion and control
governs. T have no proof that the TRA has approved this HOA to operate in an area previously
designated for another public utility nor do I have any formal information of its declnation to

regulate same.

M. Powell has proposed an amendment to the HOA covenants and restrictions previously
recommended for approval by me and confirmed by the Williamson County Planning Commission.
Any major change to the substantive provisions of the documents such as proposed must be
considered by the Williamson County Planning Commission. Williamson County Zoning Ordinance

§ 9503 (c)(3).

Mr. Powell has proposed merely substituting the HOA for On-Site Systems, Inc. (Tennessee
Wastewater) as the utility provider on the approved final plat. I cannot recommend the approval of
such proposal without reconsideration by the Williamson County Planning Commission. In fact,
it is my recommendation that the site plan of Kings Chapel be resubmitted along with amended
design development reports and detailed soil investigation reports, because the proposal is of such
significant change as to require re-review. The ownership of the system has changed. The
maintenance responsibility of pumping the septic tanks is no longer addressed. The design
development reports and detailed soil investigation reports were submitted by On-Site Systems, Inc.
How will another entity propose to complete and operate this system? The easements on the plat
indicate they will be granted to On-Site Systems, Inc. Both the Preliminary Plat and Final Plat were
approved based upon a set of conditions and assertions in the site plan that have significantly
changed. The Williamson County Planning Commission has a duty to the public to carefully
consider the effects a new development will have. T cannot recommend an amendment as significant
as that proposed to proceed on staff approval alone. At 2 minimum, a minor revision to a plat is only
defined as an “adjustment that will not impact proposed or existing public improvements involving
two or fewer building lots.” Williamson County Subdivision Regulations 3.2(5). Since this revision
involves all building lots, the common area and the easements for the lots, as well as the area to be
owned for the wastewater treatment and disposal system, such change is more than a minor revision
of the final plat, but a revision of the entire plan of service to the subdivision.

Even assuming TDEC grants the State Operating Permit to the HOA and even assuming
TRA chooses not to regulate the HOA, and even assuming a2 HOA can own and operate in
Williamson County, I cannot recommend that a HOA be granted authority to operate this wastewater
treatment and disposal system because the current utility has expressed an ownership interest in the
facilities in the ground. There appears to exist a conflict between Mr. Powell and On-Site Systems,
Inc. (Tennessee Wastewater) over who owns the actual system, which is, for the most part, already
installed and constructed. Mr. Powell asserts he has ownership in the real property upon and within
which this system is installed and constructed, yet On-Site Systems, Inc. (Tennessee Wastewater)
by and through its counsel, asserts an ownership interest in the facilities. Where no clear ownership
is evident, I cannot recommend to the Williamson County Planning Commission that a clear utility
provider is even available. The Regulations for Wastewater Treatment and Land Disposal Systems
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Honorable Rogers Anderson
Qctober 8, 2004
Page 6

m Williamson County requires both ownership and operation of the system. See Section 1.11. This
conflict between Mr. Powell and On-Site Systems, Inc. provides a direct violation of this Section.

Furthermore, I am concerned that there seems to be many entities mvolved with no proof of
who has the clear anthority to bind any one of them. As previously indicated, the utility provider
is listed on the Fnal Plat as On-Site Systems, Inc. It is my understanding now that it is called
Tennessee Wastewater. Who holds the State Operating Permit for Kings Chapel? Who is granted
the certificate of convenience and necessity for this area by the TRA? Ifthere was a narne or change
of entity, was it filed with the Secretary of State? Approved by the TRA? TDEC? Mr. Powell
indicates he can bind the land in Kings Chapel; however, the Final Plat evidences four different
entities: Hang Rock, LLC, Over-the-Branch, LLC, King’s Camp and Arrington Meadows, LLC.
Again it has been suggested that a HOA also exists. Are all ofthose entities still in existence? Who
has the authority to bind same? These issues must be clarified.

In conclusion, I cannot recommend that the Williamson County Water and Wastewater
Authority and the Williamson County Planning Commission recognize a HOA as an entity permitted
to own and operate an alternative wastewater treatment and disposal system in Williamson County.
Regarding this particular system, as I have outlined, there are too many unanswered questions to
even place a proposal on a docket for consideration by the Williamson County Planning Commission
for another operator who is not a HOA at this time. T will be happy to revisit this issue once some
of the questions are answered, but in the meantime, I cannot advise the Williamson County Planning
Commission staff to approve the final plat as is where no utility provider exists.

As 2 separate issue, Mr. Powell had requested of the County Mayor a letter indicating that
Williamson County does not intend to serve sewer to the area of Kings Chapel at this time.
Although Williamson County does not currently provide public sewer, it is my opinion that a letter
would be premature without consultation with the Williamson County Wastewater Authority.
Furthermore, the County Mayor may wish to conduct public hearings in the area where two or more
entities seek to serve a certain area. For these reasons, at this time I cannot recommend providing

such correspondence.

Should you desire any additional information or wish to discuss the above, please do not
hesitate to contact me.

H \Wilhiamson Couniy\Planning & Zoning\Subdivisions\KingsChapel\Rogers! 0-8-04Memo wpd
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BRANSTETTER, KILCORE, STRANCH & JENNINGS

ATTORNEYS AT LAW
227 SECOND AVENUE NORTH

CECIL O BRANSTETTER. SR FOURTH FLOOR (ZIF-SLEF’;?N;
B
C DEWEY BRANSTETTER IR NASHVILLE TENNESSEE 37201-163) ) 254-BR0!
RANDALL C FERCUSON FACSIMILE
(615) 255-5419

R JAN JENNINGS®

CARROL D XILCORE

DONALD L SCHOLES August 25, 2004
JAMES € STRANCH. Il

JANE B STRANCH

MARK A MAYHEW
J. CERARD STRANCH 1V
JOE P LENISKI, JR

~ALSO ADMITTED IN CaA

M. Charles B Wlch, Jr
Fams, Matthews/Branan, Bobango & Hellen, PLC

618 Church Streft, Suite 300
Nashville, TN A7219

Re:  Provision of Sewer Service to Hang Rock Subdivision (formerly Jmown as
Meadowbrook Subdivision) in Willlamson County, Tennessee

Dear Chuck:

I am writing you at the request of Charles Pickney, Jr. regarding the provision of sewer
service by Tennessee Wastewater Systems, Inc. to a subdivision known as Hang Rock
Subdivision, formerly known as Meadowbrook Subdivision, being developed by J. Powell
Development, LLC 1 Williamson County, Tennessee.

Tennessee Wastewater Systems, Inc. (the Company) received a certificate from the
Tennessee Regulatory Authonity several years ago to provide sewer service within the
boundaries of the Milcrofton Utility Distact m Wilhamson County. The Hang Rock Subdivision
is located within this certificated area. The Company entered 1nto a Sewer Coptract for
Meadowbrook Subdivision with J. Powell Development, LLC dated November 3, 2003 to
provide sewer service to this development. [ have enclosed 2 copy of this contract. T understand
that the recirculating gravel filter and dnp imgation system has been completed by the
contractor, Onsite Capacity Development Company. The Company has inspected the installation
of these improvements as construction has progressed in anticipation of providing SeWer service.
Under the terms of the contract, the developer and the contractor must represent and warrant that
no liens or encumbrances remain on the installation work before the Company can takeover the
system and begin providing sewer service. [ have been advised that the developer OWes the
contractor a substantial amount of money for its nstallation work. Until the system and the real
property associated with the sewer system can be conveyed to the Company free of liens and
encumbrances, the Company cannot provide sewer service to the development.

M. Pickney has been advised by Mr. Powell that Mr. Powell has contacted other sewer
providers about providing sewer service to this development. Mr Powell told Mr. Pickney that
he bas met with several people at the TRA about obtaining service from someone other than the
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Mr Charles B Welch, Jr.
August 25, 2004
Page 2

Company Mr. Pickney recently met with Hal Novak at the TRA about this issue. Mr. Novak
informed Mr. Pickney that one of the companies Mr Powell has contacted about providing

service 1s IRM Utility, Inc

The Company is the authorized sewer provider for this geographic area. The Company
has a cantract with the developer 1o serve this subdivision The sewer treatment system has been
installed. Under these circumstances I am unsure that JRM Utility, Inc. or any other company
who may be authorized by the TRA to provide sewer service in the area of this development will
be able to serve this development should a certificate be granted. The Company beheves that it

_ has a contractual commitment from the developer to provide sewer service t0 this development

Should the TRA grant a certificate to 2 competing utility, any attempt by such a certificated
utility would unlawfully interfere with an existing contractual relationship.

More mportantly, 2 new utility will not be able to provide sewer service to the
development without the developer removing all liens and encumbrances on the sewer system
and the real property connected to the sewer system. The contractor has a lien for the value of
work done on the system which remains unpaid. If the developer is going to have to remove all
liens from the system before sewer service can be provided by anotber provider, 1t simply makes
no sense for developer not to remove the liens for the Company

The Company will intervene m any case filed by another utility to provide sewer service
to the development at the TRA. A contested case hearing will bave to be conducted by the TRA.
The staff inveshgation of the apphcation, the scheduling of the hearing and the eventual 1ssuance
of an order will significently delay the provision of sewer service to the development. Such a
delay does oot appear to be in the best interest of the developer or the public.

If you destre to discuss this issue further, please let me know.

Sincerely youxs,

DONALD L. SCHOLES
Enclosure
c Charles Pickney, Jr. l/

BKS! Filc Na. 99217
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Rochelle, McCulloch & Aulds, PLLC

109 Castle Heights Avenue North ® Lebanon, TN 37087 o 615/443-8787 e Fux 443-8775 e sroberts@rma-law.com

ATTORNEYS AT LAW

Robert Rochelle

Jere N McCulloch

Jo Ann “Jody " Aulds
David 8 Foutch
Alan Poindexter
Gregory S Gill
Julie Robinson Rowland
Stephen V Roberts

Jessica Dawn Dugger
Of Counsel

September 3, 2004

VIA FACSIMILE # 615-799-6358

Mr. Richard Militana, Esq.
Militana & Militana

5845 Old Hwy 96
Franklin, TN 37064

RE:  John Powell, et al./Tennessee Wastewater Systems, Inc.

Dear Mr. Militana:

This office is in receipt of your fax of September 3, 2004. In an effort to clarify for you the
representation of Tennessee Wastewater Systems, Inc. by the various attorneys, be advised that
Branstetter, Kilgore, Stranch & Jennings had been representing Tennessee Wastewater Systems,
Inc. in this matter before the Tennessee Regulatory Authonty, and their representation was
limited to that scope. This office has been retained by Tennessee Wastewater Systems, Inc. to
secure payment of the outstanding balance owed to TWS for the installation of a STEP sewage
treatment system serving property owned by Arrington Meadows, LLC and Hang Rock, LLC.
Upon information and belief, your client, John Powell, is a principal in those entities, and has
dealt directly with TWS in this matter.

Further, until Mr. McCulloch’s trial is completed in Atlanta, the lead attorney and point of
contact at this office is Greg Gill, who you have dealt with on another matter involving Mr.
Powell. If he is not available, please ask for me. Greg’s wife gave birth to their first child this
week, 50 he is working from home through September 7, 2004.

We too are interested in a quick and amicable resolution to this matter. The foregoing
notwithstanding, TWS stands ready to take whatever steps may be required to secure the
outstanding payment for the services rendered and in place. We do not wish to litigate this
matter, but are prepared to do so if need be. Our client has fully and faithfully installed the
sewage treatment system to the benefit of you client, and 1s entitled to payment therefore.

I'NWaste-Powell 00045



If you have any questions, please feel free to contact Greg Gull at (615) 443-8761.

Sincerely yours,
ROCHELLE, McCULLOCH & AULDS, PLLC
Stephen V. Roberts

cc. Charles Pickney
Don Scholes
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Rochelle, McCulloch & Aulds, PLLC

109 Castle Heights Avenue North e Lebanon, TN 37087 o 615/443-8787 & Fuax443-8775 e sroberts@rma-law.com

ATTORNEYS AT LAW

Robert Rochelle

Jere N McCulloch

Jo Ann “Jody " Aulds
David B Foutch
Alan Poindexter
Gregory S Gill
Julie Robmmson Rowland
Stephen V Roberts

Jessica Dawn Dugger
Of Counsel

August 31, 2004

VIA FACSIMILE # 615-799-6358

Mr. Richard Militana, Esq.
Militana & Militana

5845 0Old Hwy 96
Franklin, TN 37064

RE: John Powell, et al./Tennessee Wastewater Systems, Inc.

Dear Mr. Militana:

Our firm represents the interests of Tennessee Wastewater Systems, Inc. in this dispute.

T T~ ~Yesterday, I Teceived a copy of the fax seat to you by Do Scholes regarding the-above-matterIt--— -
appears that the parties have discussed meeting together to attempt an amicable resolution to the
issues.

If this is the case, we must wait until Jere McCulloch returns from an out of state trial. As
mentioned by Mr. Scholes, Jere is familiar with the facts and history of this dispute. Therefore,
before we can arrange a meeting, Jere needs to return to Tennessee so that he can be available
when a meeting is set.

If you have any questions or concerns, please do not hesitate to contact me. Otherwise, we will
contact you when Jere returns to the office to discuss a meeting.

Sincerely yours,

ROCHELLE, McCULLOCH & AULDS, PLLC

fi V. Roberts

\
|
‘ cc: Charles Pickney — Tennessee Wastewater Systems, Inc.
|
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BONE McALLESTER NORTON puic N

www.bonelaw.com 615 238 6310 Durect Dual
615.687.2200 Durect Fax
cbone@bonelaw com

September 14, 2004

VIA FACSIMILE and U.S. MAIL

Richard Militana, Esq.
Militana & Militana

5845 Old Hwy 96
Franklin, Tennessee 37064

Re: Meadowbrook Wastewater System

Dear Richard-

I have reviewed the letter that you faxed to me Friday evening concerning the above-
referenced matter. Likewise, I have reviewed your most recent letter to me which was faxed this
morning. While I continue to appreciate the urgency with which you are pursuing this matter,

please understand three things clearly:

1. This firm has been engaged to represent the interests of certain parties whose
interests are directly adverse to the mterests of your client, and this firm will
continue to serve the interests of its clients zealously in all respects Specifically,
we will take as much time and expend as much effort as we deem necessary to
investigate this matter’s background and the relative legal positions of our
respective clients. If the time we deem necessary to handle this does not suit you,
we will respectfully ask you to proceed as you see best, but you can expect that
your continued unreasonable demands and deadlines will bear little fruit. Ken
Lanish informed you on Frniday that you would have our written response
regarding the potential of settling this matter (along the lines you have outlined)
after we had had ample time to consult with our clients (one of whom was out of
town over the weekend). This letter bears that response.

2. While I understand the significance of this matter to you and your client, I will not
tolerate your continued unreasonable allegations concerning the conduct of Ken
Larish or any other member of this firm. On his behalf, and on behalf of this firm,
I categorically reject your loose accusations of misconduct and demand that they
cease immediately. Because of the tenor of your conversations with Ken Larish
and the caustic nature of your dealings with other attorneys who have been
involved 1n this matter, we will no longer communicate with you verbally and
nsist that future communications be himited to writing until further experience
gives us reason to believe that verbal communication with you will be more
productive than it has been, and that — at a minimum — you will suspend your
abusive and unprofessional tactics
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Richard Militana, Esq
September 14, 2004

Page 2

Notwithstanding the statements contaned 1n your most recent letter to me, Ken
Larish 1s still very much involved n this matter, and I would ask that you refrain
from further mischaracterizations concerning the statements of this firm’s clients
and from continued commentary concermning this firm’s staffing of this case (or

any other case for that matter).

As promised, we have consulted with our clients, and our response to the series of
conversations and communications that we have had with you and that our clients have had with

your clients is as follows:

A.

{00094150 1)

Tennessee Wastewater Systems, Inc. (“TWS”), f/k/a On-Site Systems, Inc., and
On-Site Capacity Development Company (“OCDC”) have performed properly
under the terms of the agreement that they reached with your clients, and expect —
and hereby demand — that your client comply with the terms of said agreement in
like fashion. Specifically, but without hmitation, OCDC has caused the
construction of the sand filter and drip irrigation system (among other places,
referenced in the eighth (8"™) paragraph of the written contract by and among our
clients dated November 3, 2003) to be completed, and is entitled to payment of
$550,000.00 for the same. To date, OCDC has been paid $250,000.00 for said
system (which partial payment was itself made late), and has long since been
owed the remaining $300,000.00. Please arrange for said $300,000.00 sum to be
paid to OCDC immediately. Please note that, while we have chosen not to ask for
interest on this delinquent sum, if said sum 1s not paid in full immedately, we will

reconsider the charging of interest.

We recognize that there has been some confusion on your client’s part regarding
the terms and provisions of the written contract referenced in the immediately
preceding paragraph, and our clients would like to ensure that such confusion
does not continue. QOur clients remain ready to meet with your clients to discuss
all matters outstanding between them. Specifically, but without limitation, we
propose that our clients and yours (including both John Powell and Dr. C. Wright
Pinson) meet as soon as possible to discuss (i) the steps that will be undertaken in
order to ensure that the tract of land upon which the wastewater system is situated
is free from all liens, encumbrances and clouds on title, (ii) the steps that will be
taken to convey title of said tract to TWS (including, without limitation, the form
and timing for the delivery of the necessary warranty deed), (iii) the procedures
required for allowing for the recording of the plat at issue, and (iv) the appropriate
way to memorialize all of the foregoing. With respect to item (iv), we are willing
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Richard Militana, Esq
September 14, 2004
Page 3

to consider entering 1nto a letter agreement of understanding to outhne the steps
that each party 1s obligated to take under the terms of the agreement that has been
reached between the parties In other words, if an additional written agreement
will be helpful m allowing us to avoid future conflict — and to lessen the level of
anxiety between the parties currently — we are amenable to working toward

putting such an agreement in place.

Please let us know at your earhest convenience whether we should look forward (i) to
immediate payment of the outstanding sums discussed above in paragraph A and (i) to
scheduling an all-hands meeting as discussed above in paragraph B.

We have refrained from placing a specific time deadline on the payment of the
$300,000 00 discussed above, but given the long-term delinquency involved, I am sure that you
will understand that we are looking for an answer in the very near future. If payment of said
amount will not be immediately forthcoming, we will have to consider our legal options.

Lastly, as I mentioned in paragraph 2 above, please limit your communications with this
firm to wrniting until further notice Correspondence should be sent to my attention or to the

attention of Ken Larish.

Thank you for your consideration of these matters

- ] _ Charles W. Bone

cc: Tennessee Wastewater Systems, Inc.
On-Site Capacity Development Company
Anne C. Martin, Esq.
Kenneth M. Larish, Esq.
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Richard Militana, Esq
September 14, 2004
Page 4

bee:  Jere N. McCullough, Esq.
Henry M Walker, Esq.

{00094150 1}
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BONE MCALLESTER NORTON »uic

www.bonelaw.com Charles W Bone
615.238 6310 Darect Dial

615 687 2200 Direct Fax

cbone@bonelaw com

September 15, 2004

VIA FACSIMILE and U.S. MAIL

Richard Militana, Esq.
Militana & Militana

5845 Old Hwy. 96
Franklin, Tennessee 37064

Re: Meadowbrook Wastewater System

Dear Richard:

I have reviewed the letter that you faxed to me earlier today, which appears to have been
sent in response to the letter I sent to you yesterday concerning the above-referenced matter.
Before addressing your most recent letter generally, I must ask for clarification on two points:

1. In paragraph A on page 2 of my letter, I made specific demand for immediate
payment by your clients to On-Site Capacity Development Company (“OCDC”)
of the delinquent sum of $300,000.00. Although I believe I can discern from your
statements in the last two paragraphs of page ten of your letter that you are
rejecting said demand, your response is less than clear. Please inform me in
writing at your earliest convenience whether your clients are finally and
irrevocably refusing to make payment under the terms of the contract at issue.

2. In paragraph B on page 2 of my letter, I offered on behalf of OCSC and
Tennessee Wastewater Systems, Inc. (“TWS”), f/k/a On-Site Systems, Inc., to set
up an all-hands meeting with you and your clients to address all currently
outstanding matters. No where in your ten-page letter did you accept, reject or
otherwise comment this offer. Although such a meeting is offered less for the
benefit of OCSC and TWS than for the benefit of your client, we still believe such
a meeting would be advisable. Please inform me in writing at your earliest
convenience whether you and your clients are refusing such a meeting.

As for the remainder of your letter, first, I regret that you have chosen to continue
communicating in what is an unhelpful tone. I also regret that for the second time in two days I
am compelled to waste time responding to your loose and unsupportable accusations. I told you
that we would not tolerate your continued ugliness, and I again ask you to cease this type of
conduct forthwith — as you have cited, attorneys have a duty to carefully to avoid baseless
statements, particularly those intended to injure or gain advantage.
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Richard Militana, Esq.
September 15, 2004
Page 2

Second, you have repeatedly complained that we have presented you with no law or facts
in dispute of your position(s). I assume that you need not be reminded that we are under no
obligation to share with opposing counsel our litigation strategy, but suffice it to say that our
demand and offer of a meeting were (as I pointed out in my letter) the result of a lengthy
consideration of the facts of the case and applicable law.

Third, I resent your lectures on legal ethics. We will continue to represent our clients in a
manner which is consistent with our ethical and professional duties, and we trust that you intend
to do the same. To that end, please respond to the two questions set forth above at your earliest
convenience, after you have had an opportunity to consult with your clients.

Lastly, while you are clearly entitled to choose your own course of action and your own
litigation methods, I strongly encourage you to avoid additional diatribes. Your communications
with us are increasingly unproductive, and any communication from you unrelated to answering
the two questions clearly posed above will add to an already unfortunate waste of time. If your
clients are refusing both the demand and the offer outlined above, please simply let us know.
Also, please note that until further notice, this firm will not feel compelled to respond to any
additional loose allegations and complaints you may put forth — you can consider the same
rejected without response.

erely,

Charles W. Bone

cc: Tennessee Wastewater Systems, Inc.
On-Site Capacity Development Company
Anne C. Martin, Esq.
Kenneth M. Larish, Esq.
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Richard Militana, Esq.
September 15, 2004
Page 3

bec  Jere N. McCullough, Esq.
Henry M. Walker, Esq.
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